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IN THE UTAH COURT OF APPEALS
JAMES T. GRIFFITH,
Applicant-Appellant,
vs.
THE INDUSTRIAL COMMISSION OF
UTAH, WORKERS COMPENSATION
FUND and or CEDAR CITY COCA
COLA BOTTLING COMPANY, SECOND
INJURY FUND,

Cas^ No. 870208-CA

Defendants-Respondents.
BRIEF OF APPELLANT
STATEMENT OF JURISDICTIpN
The Utah Court of Appeals has jurisdiction to review
this matter under a Petition for Review by virtue of 35-1-83,
Utah Code Annotated, 1953, as amended, and 78-2a-3(2)(a) of Utah
Code Annotated, 1953, as amended.
STATEMENT OF NATURE

OF PROCEEDINGS

This is a petition for review from the Findings of
Fact,

Conclusions

of

Law

and

Order

of

Janet

L. Moffitt,

Administrative Law Judge, and a later denial of a Motion for
Review by the Industrial Commission of Utah confirming the Order
of the Administrative Law Judge.
STATEMENT OF ISSUES
Is the Applicant-Appellant entitled to temporary total
disability benefits from the Workers Compensation Fund from the
period of May 3, 1985 through December 29, 1985, during which
time the Applicant-Appellant had not been released or stabilized
1

medically.
DETERMINATIVE STATUTES
35-1-65,

UTAH

CODE

ANNOTATED,

1953,

AS

AMENDED.

TEMPORARY DISABILITY - AMOUNT OF PAYMENTS - STATE AVERAGE WEEKLY
WAGE DEFINED.
(1)

In

case

of temporary

disability,

the

employee

shall receive 66 2/3% of that employee's average weekly wage at
the time of the injury so long as such disability is total, but
not more than a maximum of 100% of the state average weekly wage
at the time of the injury per week and not less than a minimum of
$45 per week plus $5 for a dependent

spouse and

$5 for each

dependent child under the age of 18 years, up to a maximum of
four such dependent children, not to exceed the average weekly
wage of the employee at the time of the injury, but not to exceed
100% of the state average weekly wage at the time of the injury
per week.

In no case shall such compensation benefits exceed 312

weeks at the rate of 100% of the state average weekly wage at the
time of the injury over a period of eight years from the date of
the injury.
In the event a light duty medical release is obtained
prior to the employee reaching a fixed state of recovery, and
when no such light duty employment is available to the employee
from the employer, temporary disability benefits shall continue
to be paid.
(2)
chapters

1

The "state average weekly wage" as referred to in

and

2

of

this

Title
2

shall

be

determined

by

the

commission as follows: on or before June 1 of each year, the
total wages reported on contribution reports to the department of
employment

security

under

the

commission

for

the

preceding

calendar year shall be divided by the average monthly number of
insured workers reported for the preceding year by twelve.

The

average annual wage thus obtained shall be divided by 52, and the
average weekly
dollar.

wage

thus

determined

rounded

to

the

nearest

The state average weekly wage as so determined shall be

used as the basis for computing the maximum compensation rate for
injuries or disabilities arising from occupational disease which
occurred

during

the

twelve-month

period

commencing

July

1

following the June 1 determination, and any death resulting
therefrom.
35-1-83,
(EFFECTIVE

THROUGH

UTAH

CODE

DECEMBER

ANNOTATED,

31, 1987).

1953,

AS

AMENDED.

REVIEW

BY

COURT OF

APPEALS.
Within 30 days after the commission has given notice of
its award, provided a motion was previously filed in accordance
with this act for review of the order or supplemental order upon
which the award was based, any affected party, including the
Division of Finance, may file an action in the Court of Appeals
for review and determination of the lawfulness of the award.
35-1-84,

UTAH

CODE

ANNOTATED,

(EFFECTIVE THROUGH DECEMBER 31, 1987).

1953,

AS

AMENDED.

FURNISHING AND CERTIFYING

PROCEEDINGS AND TRANSCRIPT TO SUPREME COURT - POWER OF COURT TO
AFFIRM OR SET ASIDE AWARD - GROUNDS FOR SETTING ASIDE.
3

Upon the

filing of the action

for review

the

court

shall direct the commission to furnish and certify to the Supreme
Court, within twenty days, all proceedings and the transcript of
evidence taken in the case, and the matter shall be determined
upon the record of the commission as certified by it.

Upon such

review the court may affirm or set aside such award, but only
upon the following grounds:
(1)

That the commission acted without or in excess of

its powers;
(2)

That

the

findings

of

fact do not

support

the

award.
31-1-85,

UTAH

CODE

(EFFECTIVE THROUGH DECEMBER
MAKE

FINDINGS

OF

FACT

ANNOTATED,

31, 1987).

AND

CONCLUSIONS

1953,

AS

AMENDED.

DUTY OF COMMISSION TO
OF

LAW

-

FILING

-

CONCLUSIVENESS ON QUESTION OF FACT - REVIEW - COURT JUDGMENT.
After each formal hearing, it shall be the duty of the
commission to make findings of fact and conclusions of law in
writing and file the same with its secretary.
conclusions

of

the

commission

on

questions

The findings and
of

fact

shall

be

conclusive and final and shall not be subject to review; such
questions of fact shall include ultimate facts and the findings
and

conclusions

of

the

commission.

The

commission

and

every

party to the action or proceeding before the commission

shall

have the right to appear

in the review proceeding.

hearing

enter

the

court

shall

setting aside the award.
4

judgment

either

Upon the

affirming

or

STATEMENT OF THE NATURE OF THE CASE
This is a petition for review from an Order of the
Industrial

Commission

affirming

earlier

Findings

of

Fact,

Conclusions of Law and an Order by Administrative Law Judge
Janet L. Moffitt denying the Applicant-Appellant temporary total
disability benefits from May 3, 1985 until December 29, 1985.
The Applicant-Appellant was awarded temporary total disability
benefits from December 30, 1985, until April 6, 1986 and was
awarded

permanent

partial

disability

benefits which

are not

appealed by the applicant.
COURSE OF THE PROCEEDINGS
The
Industrial
permanent

Applicant-Appellant

Commission
partial

for

disability

fil^d

temporary
relating

a

claim

total
to

with

the

disability

and

industrial

injuries

which he sustained on December 21, 1983 and April 16, 1985.

A

hearing was held before Janet L. Moffitt, Administrative Law
Judge, on March 25, 1986.

Judge Moffitt appointed Dr. Craig

H. McQueen M.D., to serve as the Medical Panel.

On March 12,

1987, the Administrative Law Judge issued Findings of Fact and
Conclusions

of

Law

and

an

Order.

The

Applicant-Appellant

requested review by the Industrial Commission which Motion for
Review was denied by the Industrial Coitlmission on May 5, 1987.
The Petition for Review of Denial of the Motion for Review and
the Findings

of Fact, Conclusions

of

Law and Order of the

Administrative Law Judge was filed on or about June 4, 1987.
DISPOSITION BY THE AGENCY
5

The

Industrial

Applicant-Appellant's

Commission

request

for

total

denied

temporary

the

disability

benefits for the period of May 3, 1985 through December 29,
1985.

Said

denial

is

found

within

the

Findings

of

Fact,

Conclusions of Law and Order of the Administrative Law Judge
dated March 12, 1987.
STATEMENT OF FACTS
The Applicant-Appellant went to work for the Cedar City
Coca Cola Bottling Company as a driver and salesman in 1980.

He

thereafter suffered a series of injuries to his ankles on June 9,
1981 on the left ankle; in December of 1982 on the right ankle;
December 21, 1983, on the left ankle with some lesser injury to
the right ankle; on January 22, 1984, to the left ankle; and on
April

16,

1985

to

the

right

ankle. (R. 250-251)

The

Applicant-Appellant had surgery to his left ankle on June 4,
1984, and surgery to his right ankle on December 30, 1985.

At

the time of the injuries the Applicant-Appellant was married and
had

two

dependent

children

under

the

age

of

eighteen

years. (R.250)
The

Applicant-Appellant

was

paid

temporary

total

disability on the December 21, 1983, injury until January 12,
1984.

He re-injured the left ankle on January 22, 1984, and on

March 6, 1984.

He was released to return to work on August 31,

1984, but was paid temporary total disability benefits for the
time he was off. (R.251)

The Applicant-Appellant also received

temporary total disability payments from the April 16, 1985,
6

right ankle injury until May 2, 1985.
of

total

temporary

disability

were

On May 3, 1985, payments
halted

and

there

is no

indication in the record as to the reason that these payments
were

halted.

The

Applicant-Appellant

received

no

further

temporary total disability until the Order of the Administrative
Law Judge dated March 12, 1987, (Addendum p. 1-7) which awarded
temporary total disability from December 30, 1985 until April 6,
1986.

The Order of the Administrative Law Judge of March 12,

1987, appears to have an error because it awarded compensation
from December 30, 1985 through May 6, 11986 (R. 253). However,
the record is clear and the Applicant-Appellant does not contest
that he be awarded 14 weeks of temporary total disability which
would terminate as of April 6, 1987.
The reports

of the Medical

Panel, which

solely of Dr. Craig H. McQueen, are attached
(Addendum

p. 8-10)

to

this

brief

consisted

as an addendum

(R. 203-204,

214).

The

September 12th findings were objected to and additional materials
were

submitted

Dr. D. Ross

including

McNaught,

a

letter

(R. 215-216)

of
the

October

21, 1986, by

Applicant-Appellant's

treating physician and surgeon, which letter is included as an
addendum to this brief

(Addendum p. 11-12).

On December 8,

1986, Dr. McQueen submitted an additional letter (R.219), which
is included as an addendum to this brief, (Addendum p. 10) and
which found that the injury to Applicant-tAppeilant's right ankle
was industrially related.
The record describes lengthy attempts at treating the
7

Applicant-Appellant in a conservative fashion without having to
resort to surgery.
the

(R.226) It also became necessary to stabilize

Applicant-Appellant

(R.222).

for

hypertension

prior

to

surgery

The insurance adjuster for the State Insurance Fund,

Mr. Lee Willis, authorized a second opinion on surgery for the
Applicant-Appellant

on August

accepted

for the surgery

liability

alternative.

29, 1985,

(Addendum p. 13) and

if surgery was the only

(R.217)

The conservative treatment as attempted by Dr. McNaught
did not successfully treat the Applicant-Appellant's injury and
once his hypertension was stabilized, surgery was performed on
December 30th of 1985. (R.252).
There is no record in the file of a medical release
until the April 2, 1986, letter of Dr. D. Ross McNaught releasing
the Applicant-Appellant for work (R.224).

The Administrative Law

Judge made a finding that "a substantial period of time which the
Appliant

is claiming

related to his

as

temporary

total

industrial accident".

disability

was

not

The Administrative Law

Judge found that while the Applicant-Appellant was having ongoing
care for his right ankle he was also under treatment for "several
other serious medical conditions which included high pressure
problems, hypertension, asthema, and alcoholism." (R.252)
The Applicant-Appellant made a Motion for Review which
was denied by the Industrial Commission on May 5, 1987. (R.273).
This petition for review followed thereafter.
SUMMARY OF ARGUMENT
8

1.

The

Court

is

limited

to

determining

if

the

Commission findings are supported by substantial evidence.
2.

There is no medical evidence supporting a finding

that the Applicant-Appellant was not totally disabled during the
disputed time period.
3.

The

Applicant-Appellant

is

entitled

to

an

additional award of $9,248.00 of total temporary disability.
ARGUMENT
I
THE PRESENT STANDARD FOR REVIEW LIMITS THE COURT TO
DETERMINING

WHETHER THE COMMISSION

FINDINGS ARE SUPPORTED BY

SUBSTANTIAL EVIDENCE.
The
Commission,

most

recent

728 P.2d

1025

case

of

Norton

v. Industrial

(Utah 1986) reads "Under our well

settled standard of review, we are limited to determining whether
the Commission's findings are supported byf substantial evidence."
This

standard

is

also

supported

in

the

Construction Company v. Frisbv, 678 P.24 305
numerous other decisions.

case

of

Pinter

(Utah 1984) and

The standard of review, of course, is

set out in 35-1-84, Utah Code Annotated, 3J953, as amended.
While it is obviously the intention of the legislature
to remove the restrictions of the standard of review in the
repeal of the above cited section, effective January 1, 1988,
this standard is still the one to be fbllowed in the instant
case.

9

II
THERE IS NO MEDICAL EVIDENCE TO SUPPORT THE CLAIM THAT
THE APPLICANT-APPELLANT WAS NOT TOTALLY DISABLED FROM MAY 3,
1985 THROUGH DECEMBER 29, 1985.
Temporary total disability is governed by 35-1-65, Utah
Code

Annotated,

determanitive

1953,

statutes

as

amended,

section

and

above.

set

forth

in

Specifically,

the
that

statute states "in case of temporary disability, the employee
shall receive 66 2/3 % of that employees average weekly wages at
the time of the injury so long as the disability is total..." In
Mr. Griffith's case he was injured on April 16, 1985.
treated

conservatively

until

August

of

1985,

when

He was
it

was

determined that he must have the surgery on his right ankle.

The

surgery on the right ankle was performed on December 30, 1985,
the delay between August and December being accounted for by time
needed

to

stabilize

Mr. Griffith's

high

blood

pressure.

Mr. Griffith was never released to return to work until April of
1986 when his treating surgeon, Dr. D. Ross McNaught released
him. (R.224) In the case of Booms v. Rapp Construction Company,
720 P. 2d 1363 (Utah 1986), the Utah Supreme Court stated "This
court has stated that total temporary disability benefits are
intended to compensate a worker during the period of healing and
until he is able to return to work..." quoting an earlier case
Intermountain Health Care, Inc. v. Ortega, 562 P. 2d 617 (Utah
1977) . The court continued in Booms "stabilization is strictly a
medical question that is appropriately decided on the basis of
10

medical evidence."

In the Applicant-Appellant's case there is

no medical evidence to indicate that he was "stabilized" until
the release letter of April 2, 1986, from his treating physician
Dr. D. Ross McNaught.

The medical

panel

did

not

contradict

Dr. McNaught in its report of December 8, 1986, (R.219).
Ill
IT IS THE POSITION OF THE APPLICANT-APPELLANT THAT HE
IS

ENTITLED

TO

AN

ADDITIONAL

34

WEEKS

OF

TOTAL

TEMPORARY

DISABILITY TO COVER THE TIME FROM MAY 3, 1985 UNTIL DECEMBER 29,
1985.
The period of time between May 3, 1985, and December
29, 1985, consists of 34 weeks. At the tfate of payment

fixed by

the Administrative Law Judge of $272.00 per week, the ApplicantAppellant

would

be

entitled

to

an

additional

$9,248.00

of

temporary total disability payments.

CONCLUSION
The Applicant-Appellant urges upon the court a ruling
that he is entitled to an additional $9,248.00 of total temporary
disability for the reason that the Industrial Commission acted
arbitrarily, capreciously and unreasonably in determining that

11

the Applicant-Appellant

was

not

entitled

to

total

temporary

disability with no medical evidence to support such a claim.
Respectfully submitted this 21st day of August, 1987.

3M0$y£.
SHUMATE
>rney for Applicant-Appellant
flO North Main, Suite H
P.O. Box 623
Cedar City, Utah 84720
Telephone: (801) 586-3772

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy
of the above and foregoing BRIEF OF APPELLANT, to Shaun Howell,
Workers Compensation Fund, P.O. Box 45420, Salt Lake City, Utah
84145, Erie Boorman, Administrator, Second Injury Fund, P.O. Box
45580, Salt Lake City, Utah 84111, and Earl Dorius, Assistant
Attorney General, 236 State Capitol, Salt Lake City, Utah 84115,
this 21st day of August, 1987, first class postage prepaid.
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THE INDUSTRIAL COMMISSION OF UTAH
Case No. 85001077

*
*

JAMES THOMAS GRIFFITH,
Applicant,
vs.
CEDAR CITY COCA-COLA
BOTTLING COMPANY and/or
WORKERS COMPENSATION FUND
OF UTAH and
SECOND INJURY FUND,
Defendants.
* * * * * * * * * * * * * * * *

*
*
*
*
*

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

*
*
*
*
*
*
* *

HEARING:

Washington County Library, 50 South Main, St. George
Utah, on March 25, 1986, at 1:00 o'clock p.m.. Said
hearing was pursuant to Order and Notice of the
Commission.

BEFORE:

Janet L. Moffitt,, Administrative Law Judge.

APPEARANCES:

Applicant was present and
Shumate, Attorney at Law.
Defendants were
Attorney at Law.

represented

represented
by

Shaun

by James L.
B.

Howell,

Second Injury Fund was joined in this matter, but was
not represented at the proceedings.

The issues presented in this matter are as follows:
1.

Causal relationship between the Applicant's need for
surgery in December of 1985, and the industrial
accident on December 21, 1983.

2.

Periods of temporary total disability from December 22,
1983, to January 15, 1984, from March 6, 1984, to
September 6, 1984, and from April 16, 1985, through
April 6, 1986.

3.

Permanent partial impairment and apportionment of said
impairment with the Defendant, Second Injury Fund for
pre-existing conditions.

Addendum 1

JAMES THOMAS GRIFFITH
ORDER
PAGE TWO

4.

Medical expenses associated with the surgery of
December of 1985, and the Applicant's ongoing medical
care.

The medical issues were submitted to a Special panel appointed by the
Administrative Law Judge. The Panel Report was received and circulated to the
parties. Counsel for the Applicant filed timely Objections to the Medical
Panel Report. The Panel issued a Supplemental Report based on the information
contained in the two reports and keeping in mi^nd the Objections offered by
counsel for the Applicant, the Administrative Law Judge makes the following
Findings of Fact and enters an Order.

FINDINGS OF FACT:
The Applicant in this matter, James T, Griffith, is a 30-year-old
male, who, at the time of his injury in 1983, was married and had two
dependent children under the age of eighteen. Ai compensation rate of $272.00
per week was confirmed through examination o^ the Applicant's employment
records.
The Applicant has had a long and complicated history of injuries to
both of his ankles. In 1978, while employed byi 7-Up Bottling as a salesman
and driver, the Applicant sustained his first injury to his left ankle. At
that time, his duties included taking orders from his various clients and
setting up displays. In December of 1978, the Applicant was in the process of
unloading cases. He was lifting cases over onto a dock and had to get up on
the dock to move the cases inside. As he did so, he slipped on some garbage
and twisted his left ankle. He was treated for this injury by Dr. Emo. The
ankle was wrapped and ice treatments were applied. He missed four days from
work as a result of that injury. Approximately a week later, he returned to
the doctor and some fluid was aspirated from tjie ankle. That was the last
medical treatment that the Applicant received for that injury. He did not
receive any compensation at that time. After the last medical visit, the
Applicant had some intermittent problems with the ankle but did no't seek
additional medical care. The next record of an injury was in March of 1979.
The records from Dr. Emo again indicated that the Applicant twisted his left
ankle at work, and he was diagnosed as having severe bursitis of the ankle.
In 1980, the Applicant went to work fbr Coca-Cola Bottling in the
same capacity he held working for his prior employer. On June 9, 1981, the
Applicant slipped from a truck and landed on a curb, losing his balance. At
that time, he again reinjured the left ankle. He was off work for several
days from that injury but was not off for any substantial period of time. An
x-ray was taken at the time which revealed no bony abnormalities or evidence
of fracture. In December of 1982, the Applicant sprained his right ankle
while at work. He did not, however, report it tp his employer at the time and
paid his own doctor bill.

Addendum 2

JAMES THOMAS GRIFFITH
ORDER
PAGE THREE

On December 21, 1983, the Applicant was involved in making a delivery
in Milford, Utah. He was wheeling a cartload of beer at the time, with each
case of beer weighing approximately 22 pounds. As he did so, he slippped on
some ice and the handtruck and beer fell on top of him. The Applicant's left
ankle was extremely painful, but he also had some swelling in the right ankle.
At that time, the Applicant was treated by Dr. Neilsen. Over the next few
days, the Applicant's condition did not improve, and it was determined that
the left ankle should be cast and immobilized.
Although the Applicant
indicated in his testimony that the right ankle was involved, there was no
mention in Dr. Neilsen's notes of any substantial treatment for the right
ankle at that time. The Applicant was instructed to stay off his feet and to
use ice treatments. The cast was removed from the left ankle on January 12,
1984. At that time, the right ankle had also returned to its normal condition.
The Applicant was paid temporary total disability compensation for that time
loss.
On January 22, 1984, the Applicant again injured his left ankle while
jumping in and out of a truck.
There was some noticeable swelling and he
returned to Dr. Neilsen for treatment.
Dr. Neilsen, in turn, referred the
Applicant to Dr. McNaught for care and treatment. There was a brief period of
conservative care with physical therapy.
However, the Applicant again
sprained his left ankle on March 6, 1984, and was admitted for left ankle
surgery to the hospital on April 29, 1984.
During preparation for this
surgery, the Applicant developed severe complications. He had prior problems
with high blood pressure and asthma. When he was put under anesthetic for the
operation, he underwent a cardiac arrest.
Because of these difficulties,
surgery on the left ankle had to be delayed until June 4., 1984. The Applicant
was discharged from the hospital on June 7, 1984, with his left ankle in a
cast.
He was released to return to work on August 31, 1984. The Applicant
was again paid temporary total disability for the time he was off.
The Applicant had no further injuries in 1984. He did have some
continuing difficulties with his left ankle inasmuch as it would frequently be
stiff in cold weather. On April 16, 1985, the Applicant was at a gas station
to take an order. He went around to the side of the truck. As he did so, he
stepped on a block of wood with his right foot and felt a pull and snapping
sound as he stumbled.
The Applicant's right ankle began to swell at that
time.
He did not report the incident to his employer immediately but did
report it a short time later. He again returned to Dr. McNaught for treatment.
The right ankle was immobilized, and he was given a brace which the Applicant
wore until January of 1986.
At that time, the Applicant received workers
compensation for two weeks until May 2, 1985. Thoughout the time, however,
the Applicant continued to be off work.
In May of 1985, he reinjured his
right ankle as he stepped wrong. The ankle was popping, and he immediately
had swelling and pain. He also went on a family trip in June of 1985, where
he had additional problems with his ankle. Also in that month while walking
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down a flight of stairs in a normal fashion, the Applicant's ankle again
popped and he had severe swelling. During this time, the Applicant was also
undergoing treatment for blood pressure problems and other health conditions
which precluded immediate surgery. The Applicant's condition was finally
stabilized to the point where he was able to undergo additional surgery on the
right ankle on December 30, 1985. That surgery |/as performed by Dr. McNaught.
The Applicant then underwent a course of physical therapy which was completed
on March 15, 1986.
The Medical Panel assigned in this mdtter initially found that the
left ankle problems were all connected with industrial accidents, but the
right problem was not industrially related. Thq Panel also made an assignment
of permanent partial impairment which included) an 18% left lower extremity
rating and a 16% right lower extremity rating. Of the 18% of the left lower
extremity, all was attributable to industrial Occidents. The Panel intially
did not assign any of the right lower extremity problems to industrial causes.
The Panel also indicated that the surgery in December of 1985, would not have
been attributable to industrial accidents. It was also the Panel's opinion
that the Applicant would not have had any temporary total disability beyond
the date of May 3, 1985. Counsel for the Applicant filed timely Objections
concerning the need for surgery on the right ankle and the associated
permanent impairment and temporary total disability associated with recovery
from that surgery.
After a review of the Objections, the Medical Panel
revised their opinion, indicating that the right ankle injury and the surgery
for that ankle should be treated industrially.
No additional objections
having been received, the Administrative Law Judge adopts the findings of the
Panel as her own.
Because of considerable confusion in the way that the Medical Panel
Report was presented, an attempt was made by counsel to negotiate the issue of
temporary total disability associated with thi December 30, 1985, surgery.
Counsel for the Applicant was claiming that the entire period from May 3,
1985, through the Applicant's release date of April 6, 1986, was all the
result of the industrial accident to the right ankle.
However, the
Administrative Law Judge is of the opinion that a substantial period of time
which the Applicant is claiming as temporary total disability was not related
to his industrial accident. Although the Applicant continued to have ongoing
follou-up care on his right ankle for that peridd, he was also under treatment
for several other serious medical conditions which included high pressure
problems, hypertension, asthma and alcoholism. Additionally, it should be
noted that the Applicant was quite active during this period and was able to
make an out of state trip in June of 1985, whei[e he reinjured his ankle. He
also had several non-industrial aggravations during that time. It is the
opinion of the Administrative Law Judge that the Defendants should not be held
liable for that period of time during which the Applicant's condition was
stabilizing from these problems so that surgery could be performed. The
Applicant would be entitled to a period of temporary total disability from
December 30, 1985, through April 6, 1986. This would equate to 14 weeks at
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the rate of $272.00 per week for a total of $3,808.00. Additionally, the
Applicant is entitled to an 18% permanent partial impairment of the left lower
extremity or 22.5 weeks which would be paid at the 1983 maximum rate of
$200.00 per week for a total of $4,500.00. Additionally, the Applicant is
entitled to a 16% permanent partial impairment of the right lower extremity at
the rate of $207.00 per week for 20 weeks or a total of $4,140.00.
This
brings the Applicant's entire award to $12,448.00.
Of this amount, an
attorney's fee of $2,489.60 will be awarded. Additionally, the Applicant is,
of course, entitled to payment for all of the medical expenses associated with
his surgery in 1985, and the resulting follow-up care.

CONCLUSIONS OF LAW:
The Applicant in this matter, James T. Griffith, sustained numerous
injuries to both his right and left ankles as a result of industrial injuries
and is entitled to benefits in accordance with the foregoing Findings of Fact.

ORDER:
IT IS THEREFORE ORDERED that the Defendants, Cedar City Coca-Cola
Bottling Company and/or Workers Compensation Fund of Utah, pay the Applicant,
James T. Griffith, compensation at the rate of $272.00 per week for 14 weeks
for a total of $3,808.00 as compensation for additional temporary total
disability associated with his right ankle injury for the period of December
30, 1985, through May 6, 1986. Said amount is accrued and to be paid in a
lump surf\.
IT IS FURTHER ORDERED that the Defendants, Cedar City Coca-Cola
Bottling Company and/or Workers Compensation Fund of Utah, pay the Applicant,
James T. Griffith, compensation at the rate of $200.00 per week for 22.5 weeks
for a total of $4,500.00 as compensation for an 18% permanent partial
impairment to the Applicant's left lower extremity as a result of his
industrial accident in 1983. Said amount is accrued and to be paid in a lump
sum.
IT IS FURTHER ORDERED that the Defendants, Cedar City Coca-Cola
Bottling Company and/or Workers Compensation Fund of Utah, pay the Applicant
compensation at the rate of $207.00 per week for 20 weeks or a total of
$4,140.00 as compensation for a 16% impairment of the right lower extremity
resulting from his industrial accident in 1985. Said amount is accrued and to
be paid in a lump sum.
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IT IS FURTHER ORDERED that the Defendants pay James L. Shumate,
attorney for the Applicant, the sum of $2,489.60, as attorney's fees in this
matter, said amount to be deducted from the aforesaid accrued award of the
Applicant.
IT IS FURTHER ORDERED that the Defendants pay all medical expenses
incurred as the result of the industrial injuries, including the expenses
involved with the surgery of December of 1985. Said expenses are to be paid
in accordance with the Medical and Surgical Fee Schedule of this Commission.
IT IS FURTHER ORDERED that any Motion for Review of the foregoing,
shall be filed in writing within fifteen (l|5 ) days of the date hereof,
specifying in detail the particular errors arid objections, and, unless so
filed, this Order shall be final and not subject to review or appeal.

Passed by the Industrial Commission
of Utah, Salt Lake City, Utah, this
V< —day of March, 1987
ATTEST-?

^ i n d a J. Strasburg
CommissioivSecretary

Ar?r?onrh im f\

CERTIFICATE OF MAILING

I certify that on March__
1987, a copy of the attached
Findings of Fact, Conclusions of Law and Order, in the case of James T.
Griffith, issued March /^^^1987, was mailed to the following persons at the
following addresses, postage paid:

James T. Griffith, 133 North 600 West, Cedar City, UT 84720
James L. Shumate, Atty., P. 0. Box 623, Cedar City, UT 84720
Shaun Howell, Workers Compensation Fund of Utah, 560 South 300
East, SLC, UT 84111
Erie V. Boorman, Administrator, Second Injury Fund
Cedar City Coca-Cola Bottling Company, P. 0. Box 29, Cedar City,
UT 84720
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September 12/'11986

Janet L. Moffitt
Administrative Law Judge
INDUSTRIAL COMMISSION OF UTAH
P.O. Box 45580
Salt Lake City, Utah 84145-0580
RE:
INJ:
EMP:

James T. Griffith
12/21/183 & 4/16/85
Coca Cola Bottling

Dear Judge Moffitt:
It would appear from office records of Doctor Emco and Doctor McNaught that
this patient did suffer an injury to his left ankl e on 3-20-79 and again of
6-9-81. At this time there was no evidence of ins tability of the ankle found
and he apparently had no problems with his ankles from 1981 up until 1983
when he suffered a rather severe sprain of his lef t ankle on December 21, 1983.
This happened when he was employed by the Coca Colj|a Bottling Company and was
carrying a lot of bottles of beer back to the true k and apparently slippped on
some black ice and he states injured both ankles, but the left was apparently
worse than the right. He again apparently had re cjurrent lateral sprains and
another rather severe one occurred on 3-6-84 and s topped working at that time.
He was initially scheduled for surgery in April 19184, however, suffered a
cardiac arrest and problems and was discharged on May 2, 1984 to come back for
later surgery. He was then admitted on April 29, 1984 and had a Evans repair
of his left ankle. This was apparently accomplished on 6-4-84. He then later
underwent a repair of the right ankle on 12-30-85.
In answer to the questions in terms of reasonable knedical probability. A review of the records would seem to indicate that the surgery on June 4, 194 was
necessitated by the industrial accident of Decembefit 2i, 1983. heTd had a long
interval of two and four years from 1979 and 1981 from which time he f d had no
recurrent injuries of his ankle that would suggest! that he'd had any instability
of his ankle and in none of the records does it indicate that there was any
evidence of instability of the ankle at that time. However, it appears that he
did have significant instability of the ankle on tf\e left following the industrial
accident of December 21, 1983.
In answer to question it 2 I find very little evidence in either Doctor McNaught's
or any of the other records that would indicate a causal connection between the
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applicant's need for surgery on December 30, 198S ^ri<?[the' indushr'ia'l ^accident
on December 31, 1983 or of April 16, 1985. I thintf that Jhi's righC <ankle had
several other injuries that were non-industrially related and I can find no
evidence that this was industrial in nature.
Therefore, for answer //3 there would be no temporary total disability after
May 3rd of 1986.
In question #4 regarding the total physical impairment from all causes and
conditions. In examination of the patient's ankles both of them are stable at
this time, but do have limited motion. On the left he has 5° of dcrsiflexion,
30° of plantar flexion, 0° of eversion and inversion. On the right he has 10°
of dorsiflexion, 30° of plantar flexion and 5° of eversion, 0° of inversion.
On the left ankle 5° of dorsiflexion would translate to 5% permanent partial
impairment, 30° of plantar flexion 4%, 0° eversion 5%, 0° of inversion 4%.
As far as the right ankle is concerned he had 5° of eversion which Is 3%, 0°
inversion 5%, 10° dorsiflexion 4% and 30° plantar flexion 4% translates to an
18% lower extremity impairment of the left and 16% permanent impairment of the
right ankle.
In question #5 I do not think that there was any pre-existing condition that
existed prior to December 21, 1983 accident.
In question #6 I'd have to say that the patient's total physical impairment due
to the industrial accident on December 21, 1983 would be 18% lower extremity
impairment which is a 7% whole man permanent partial impairment. As far as the
April 16, 1985 accident I don't think this is documented well enough to be
considered industrial.
Under #7 I don't think that this patient will require any further medical care
including surgery or medications because of the stability of his ankle and the
fact that he seems to now have stable ankles with no indication of arthritis,
tendinitis or other problems that should ensue and certainly I would consider
that he should have no further need for medical or surgical involvement.
Sincerely,
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December 8, 1986

Judge Janet Moffitt
Administrative Law Judge
INDUSTRIAL COMMISSION OF UTAH
P.O. Box 45580
Salt Lake City, Utah 84145-0580

RE:
EMP:
INJ:

Jame B T. Griffith
Coca Cola Bottling
12/2 1/83 and 4/16/85

Dear Judge Moffitt:
After review of James L. ShumateTs objections and the letter from Doctor McNaught
I would agree that his right ankle is industrially related and should be covered
according to the industrial injury to his right an(cle.
Sincerely*
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Janet L. Moffitt, Administrative Law Judge
Industrial Commission of Utah
P.O. Box 45580
Salt Lake City, Utah
84145-0580
RE:
James T. Griffith
Date of injury:
12-21-83 and 4-14-85
(Claim #85-09935-AL
Employer: Cedar City Coca Cola
Dear Judge Moffitt:
I have had a recent discussion with Mr. Griffith with regards to
some continuing
dispute with
reference to his industrial ankle
injuries. As you are completely aware, he initially had a rather
severe sprain
to his left ankle December
21,
1*983 which
eventually
required
surgical
repair; and after a period of
rehabilitation, he went on to a good recovery
and was able to
return to work.
He was re-examined in the office April 16, 1985 stating that he
now had sprained
the right ankle at work
and had pain and
swelling and was walking with crutches and was unable to continue
working temporarily. As a result, the ankle was braced
and a
letter was sent to the Industrial Commission with regards to this
ankle injury.
Because he was unable to return to work and rehabilitation seemed
inappropriate at that time; again, we advised surgical repair of
the right ankle so that he would be able to return to work. So
that
there would be no misunderstanding with regards to this
injury, close correspondence was maintained with
the Industrial
Commission with Mr. Lee Willis, Claims Adjustor.
He suggested
a second opinion with regards to surgery, which was
obtained and again, surgical repair was advised.
I have a letter in my chart of August
29, 1985 from Mr. Lee
Willis,
stating
that the Industrial
Commission
would accept
liability for surgery on his right ankle, which was consequently
carried out and again, he went on to make a good recovery.
It is now inconceivable to me that at this late date, an attempt
would be made to disallow
this claim which
had already been
accepted and the treatment subsequently carried out.

Janet Moffitt, Administrative Law Judge
Page #2
RE: James T. Griffith
Date:
10-21-86

As a result, I feel
that
it is th e responsibility of the
Industrial Commission to live up to th e liability which they
from the Industrial
accepted
in the
letter
that
I recei ved
Commission from Mr. Willis as of April 29 L 1985; at which time,
if there was any confusion with regards t p his industrial injury,
it should have been clarified prior to accepting liability.
Sincerely,

Dr« D. R, McNaught
DRM/gd
Dictated - not edited

A^~~^,,~

iO

JMpit*, tm

a o « HcMaught, H.[
» ? Sxitri 75 East
^edatfCity, Utah 85720
Re:

Claim NoI n j Date.
Claimant:
Employer:

85-09935-A1
04-14-85
James G r i f f i t h
Cedar City Coca-Cola

ar Dr. McNaught,
We are writing in regards to your letter of 08-14-85 on James
iffith. This letter is to authorize a. medical consultation with another
n
geon and if surgery is the only alternative we will accept liability for
gery.
If you have any further questions regarding this matter please let me

Very truly yours,
STA>£ INSURANCE FUND

lie
Lee Willis
Claims Adjuster
Phone: 533-7853

t Marsden. Manager, Claims Section

